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EQUALITIES AND HUMAN RIGHTS COMMITTEE 

CHILDREN (EQUAL PROTECTION FROM ASSAULT) (SCOTLAND) BILL  

SUBMISSION FROM BE REASONABLE 

 

Be Reasonable does not support the aim of the bill since it will mean criminalising parents, 
damaging children’s lives, undermining child protection and bringing the law into disrepute. 
It will have a negative effect on parents, children, public services, and public trust. 

Criminalising parents for reasonable chastisement will distract child protection authorities 
from identifying families where parents are guilty of real abuse and neglect. The new law 
will have to be enforced. This drain on already overstretched resources will put abused 
children at increased risk of being overlooked. It also devalues the language of child abuse 
by applying it to behaviour everyone knows is not abusive. 

Making smacking criminal will likely impact teaching, healthcare, childcare, social work and 
other sectors. As NHS bodies elsewhere have confirmed, public sector staff accused of 
using a mild smack will be treated as abusers if the law is changed.1 Safeguarding 
procedures may mean accused parents are banned from working with children while the 
matter is resolved. If they are convicted, they will be permanently barred. Staffing levels at 
schools, hospitals, youth centres and social work departments may be affected. 

If promoters of the bill were consistent with their own rhetoric they would remove the 
transitional provision in clause 3 and allow prosecution of historic smacking ‘crimes’. This, 
of course, would render many more people at risk of prosecution simply for doing their best 
for their own children and helping them to become well-rounded adults. 

We must also ask which other parenting methods will be outlawed in future. Politicians are 
out of step with public opinion which shows two-thirds support smacking and three-quarters 
oppose banning it.2 The Policy Memorandum tacitly admits this when it says the purpose of 
the bill is to “redefine what is acceptable” (para. 6). If politicians impose their will on the 
public over the minutiae of parenting in this area, what will they turn their attention to next – 
parenting decisions over diet and screen time? MSPs who passed the Named Person 
legislation in 2014 overlooked opposition from parents and concerns that it breached 
human rights. Parents had to fight all the way to the Supreme Court to get the legislation 
stopped. Politicians’ judgement on how far to interfere in family life has been sadly wanting.  

Criminalising ordinary parenting choices 

Be Reasonable does not exist to advocate smacking. It advocates that parents should not 
be criminalised for it. But many believe there is a positive case to be made for the 

                                            
1 https://www.bereasonable.wales/cwm-taf-foi-response/  
  https://www.bereasonable.wales/public-health-wales-foi-response/  
2 https://www.bereasonablescotland.org/public-opinion/  
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occasional use of mild smacking in the context of a warm, loving parental relationship, 
accompanied by careful explanation, consistency, and alongside many other positive and 
negative instruction and reinforcement options. 

Laws are meant to be obeyed. But some loving parents will ignore a ban because they 
conscientiously believe a mild smack on the back of the hand or legs to be necessary for 
certain instances of severe misbehaviour. They fear they will be failing their children if they 
do not do all they can to help them be constructive members of society. They will likely 
argue that criminalising smacking breaches their Article 9 rights. Some parents will continue 
using mild parental discipline because they are unaware of the new law. Others may be 
confused by the rhetoric of anti-smacking campaigners who downplay the reach of the law 
to persuade MSPs to back it. All these parents will be at risk of prosecution (or other means 
of enforcement – see below.) 

Chen Palmer, a leading public law firm in New Zealand, has detailed actual cases in which 
the smacking law there has devastated families. It contrasts this with the promises of 
politicians who said during the passage of the bill that this would not happen.3 It is true that 
some Scottish police and procurators fiscal will not want minor cases prosecuted. But 
others who share the zeal of anti-smacking campaigners will want to make an example of 
parents who breach the strict letter of the new law.   

Someone may object to smacking, but should they criminalise those who disagree? 
Criminal law is severe and uncompromising. Parliament does not pass laws it does not 
intend to be enforced. If someone reports that a parent has ‘assaulted’ a child under the 
new law, it is the job of police to enforce it. Members of the public who support the new law 
will report parents and they will expect the police to act. Evidence of smacking will also be 
used as a weapon within warring families. 

The current law is clear. Don’t confuse it. 

The current law is so clear that the reasonable chastisement defence is hardly used. 
Figures for Scotland are not available but in England and Wales the CPS says in cases 
where parents where charged it was used just three times in nine years.4 Clearly parents, 
police, prosecutors and courts are very clear on what is reasonable chastisement and what 
is unreasonable. If it were confusing, we would expect to see the defence being frequently 
tested in court by either (a) innocent parents wrongly prosecuted for a mild smack, or (b) 
guilty parents properly prosecuted for abuse. If lots of cases existed, we can be sure anti-
smacking campaigners would highlight them.   

Backers of this bill often cite examples of parental chastisement that are unreasonable to 
get an emotional response. But such actions are, by definition, already illegal. Shaking, 
blows to the head and the use of implements are specifically outlawed. The CPS Charging 
Standard for England and Wales says the defence is not available if chastisement causes 

                                            
3 https://www.bereasonable.wales/wp-content/uploads/2018/02/Chen-Palmer-Opinion-s59-Crimes-Act-
January-2018.pdf  
4 https://www.bereasonable.wales/cps-foi-response/  
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anything that “amounts to more than a temporary reddening of the skin, and where the 
injury is more [than] transient and trifling”.5  

So what is left to outlaw? Only the mildest behaviour. Reasonable actions that have a 
transient and trifling effect. 

The consequences for parents will be considerable. Any person convicted of assault will 
likely have trouble finding a job, plunging their family into poverty. Anyone accused or 
convicted of assaulting a child – under the new definition – will be subject to long-term 
social services involvement in their family and social stigma. The effect on the children 
themselves will be devastating – especially if they are made to feel responsible by having to 
give evidence against their parents. This bill will ruin happy childhoods. This might happen 
to ten families a year. Or a hundred. Or a thousand. MSPs must ask themselves how many 
families they are putting at risk by supporting this bill. 

Other jurisdictions 

There is much misinformation about the law and practice in other countries. Smacking is 
legal in three-quarters of the 193 states recognised by the UN. What happens in states 
where laws on smacking have changed sheds little light on what would happen if Scotland 
passed this bill. As the leading anti-smacking academic Elizabeth Gershoff stated in 2008, 
in most countries where ‘bans’ have been passed, “these laws appear in the civil law, not 
the criminal law”.6 But Scotland is proposing to use the criminal law.  

It is simply incorrect to say, as the First Minister did, “Approximately 50 countries around 
the world including France… have already successfully made this change.”7 The changes 
most have made are not the same as this bill. The French approach is to simply require 
marriage registrars to read a line discouraging parents from using “corporal punishment”. It 
has no enforcement provision.8 Some countries where smacking is notionally banned are 
barely functioning. Take South Sudan, which passed a ban in 2005,9 where Amnesty 
reports: 

“The Southern Sudan Police Service (SSPS) remains under-equipped, ill-trained, 
largely illiterate, and insufficiently deployed, leaving the [Sudan People’s Liberation 
Army] to fill much of the policing void. In this role many soldiers commit further 
violations against civilians, including unlawful killings, beatings, and looting.”10 

The UNCRC commends Hungary for legislating against smacking but “regrets that the 
prohibition is not implemented”.11 It calls on Romania to “Ensure that the prohibition of 

                                            
5 See para. 20 of the bill’s Policy Memorandum 
6 See para. 29 of the bill’s Policy Memorandum 
7 https://www.snp.org/first-minister-nicola-sturgeon-scottish-programme-for-government/  
8 https://www.bereasonablescotland.org/press-releases/a-smacking-ban-in-france-au-contraire/  
9 https://endcorporalpunishment.org/reports-on-every-state-and-territory/south-sudan/  
10 https://www.amnestyusa.org/countries/south-sudan/  
11 
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAqhKb7yhsnHFwMhaZ6Ub
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corporal punishment is properly enforced in all settings and adequately monitored”.12 
Poland is likewise ordered to “Ensure that the prohibition of corporal punishment is 
adequately monitored and enforced in all settings”.13 (Clearly those who intend to pass the 
ban in the hope it will never be enforced are fooling themselves. The UNCRC wants it 
enforced.) 

Some support the bill because it aims to “drive behaviour change”.14 Germany banned 
smacking in 2000 but in 2012 a survey found four in ten parents still used it.15 New Zealand 
passed a ban in 2007.16 In a 2009 referendum 87.4% voted against the ban.17 (Politicians 
have so far ignored the result.) Polling in 2016 showed 65% would ignore the law.18 

Research has not proved smacking is harmful  

MSPs should not rely on the Policy Memorandum’s claims about research e.g. the un-
footnoted claim that smacking “damages children’s well-being and results in increased 
levels of violence in our communities”.19 (The NSPCC report cited later is hardly unbiased – 
NSPCC has long campaigned for a ban.) The Welsh Government consultation paper is 
more honest: 

“It is acknowledged that there is little evidence regarding the use of light or infrequent 
smacking”. (p15) 

“It is acknowledged that there is unlikely to be any research evidence which 
specifically shows the effects of a light and infrequent smack as being harmful to 
children”. (p17) 20 

Over 80% of Scottish adults were smacked as children.21 Anti-smacking campaigners sneer 
at those who say they oppose a ban because they were smacked as children and it did 
them no harm. But this is a vital source of real world, long-term, first-hand evidence of the 
effects of smacking. MSPs must not choose to listen to anti-smacking academics while 
ignoring the voices of tens of thousands of their own constituents. They know their parents 
were motivated by love and that smacking either did them no harm or did them good. Their 
assessment of their own experience is not invalid just because they don’t have a PhD. 

                                            
kZijXRImgYBUerx14%2FpljDwTZuM1h%2BdsZQ8cUZpbv04sds%2BJj6dXLS%2B0j2Oa%2BqeLHjiq0RMqh
Wno0UuJ2FfrAAlNgTqz7YrQ  
12 https://www.refworld.org/country,COI,CRC,,ROM,,59c909db4,0.html  
13 
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhstV3zKgaAa4Tw
OI5sejLPokoZ%2fHscrji1JpiYozARxzgOMaIguBQ%2bkjWOmC0Rj99HwJCrYRBPBXD%2bbyaT8wsqPdJ3W
UxXr3921OQTIhWP4UE  
14 See para. 6 of the bill’s Policy Memorandum 
15 https://www.dw.com/en/nearly-half-of-german-parents-hit-their-children/a-15806121  
16 https://endcorporalpunishment.org/reports-on-every-state-and-territory/new-zealand/  
17 https://www.electionresults.govt.nz/2009_citizens_referendum/2009_referendum_results.html  
18 https://www.familyfirst.org.nz/wp-content/uploads/2017/01/Anti-smacking-Law-Results-2016.pdf  
19 See para. 32 of the bill’s Policy Memorandum 
20 https://beta.gov.wales/sites/default/files/consultations/2018-02/180109-legislation-consultation-en.pdf  
21 https://www.comresglobal.com/wp-content/uploads/2017/10/Be-Reasonable_-Survey-of-Scottish-Adults_-
Data-Tables.pdf  
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What else is caught by the ban. And what is left out. 

In January 2015, former Children’s Minister Leighton Andrews told the Welsh Assembly 
that: 

“The effect of amendments [to remove the reasonable chastisement defence] is not 
only to criminalise smacking, but also any other touching of a child in Wales by a 
parent for the purpose of administering discipline. The offence of a battery is 
committed where a person intentionally or recklessly inflicts unlawful violence on 
another. Any touching of another person, however slight, may amount to a battery. 
For example, a parent who forcibly lifts a misbehaving child would be guilty of 
battery.”22 

The Policy Memorandum accompanying the bill says its purpose is to prompt parents to 
use “other, less harmful, methods of parenting”.23 This is an admission that parents will turn 
to methods that are “harmful”, even if they are, in the view of promoters of this bill, “less” 
harmful than smacking. Some parents speak to their children in ways which are angry and 
belittling, making them feel useless and unloved. Many adults who were smacked as 
children, cannot remember being smacked because it was so mild. But many people can 
remember their parents’ cutting words. Indeed, therapists make entire careers out of 
helping adults overcome the effects of such words. Yet the bill does not criminalise harsh 
words.   

 

 

                                            
22 http://www.senedd.assembly.wales/documents/s36001/22%20January%202015.pdf  
23 See para. 6 of the bill’s Policy Memorandum 
 


